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SAT interprets whether company can issue shares for ‘consideration other than
cash’ against interest waiver

GAURAV PINGLE

Com pa n y  Secr et a r y

Introduction:

'Issue of securities' is one of the critical topics under the Companies Act. It is a source of finance for the
company bundled with compliances and disclosures under Companies Act ('the Act'). Depending on the facts of
the case, the provisions of foreign exchange laws and securities laws are also applicable. Issue of securities is
primarily governed by section 23 of the Act. According to the said provisions, public company may issue
securities to public through prospectus ('public offer') or through private placement or through rights issue or
bonus issue in accordance with the provisions of Companies Act and in case of a listed company or a company
which intends to get its securities listed also with the provisions of the SEBI and the rules and regulations made
thereunder.A private company may issue securities by way of rights issue or bonus issue in accordance with the
provisions of the Act, or through private placement. According to section 62(1)(c) of the Act, a company can
offer shares to any persons, if it is authorised by a special resolution, either for cash or for a consideration other
than cash, if the price of such shares is determined by the valuation report of a registered valuer. Therefore, for
issue of shares for 'consideration other than cash' requires approval of shareholders (by special resolution),
valuation of shares and compliance of prescribed conditions under the Rules. This article is an analysis of the
provisions of the SAT order (JCT Limited v. BSE Limited, Appeal No. 553 of 2019, Order dated November 12,
2020), wherein SAT has interpreted whether company can issue shares for 'consideration other than cash'
against waiver of interest of 3%.

Facts of the case / sequence of events:

JCT Limited ('Appellant company') is a company listed on Bombay Stock Exchange (BSE). The Appellant
company availed several credit facilities from consortium of banks. The sequence of events of the case are as
follows:

(1)  Appellant company also issued Foreign Currency Convertible Bonds which were due for redemption.
The FCCBs could not be redeemed due to unsound financial condition of Appellant company and the
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bond-holders initiated winding-up proceedings in Punjab and Haryana High Court;

(2)  Even a settlement agreement (of 2015)in terms of the direction of High Court also could not be
honoredas Appellant Company defaulted in paying the instalments. The Appellant company
approached Phoenix ARC Private Limited ('Phoenix') who agreed to a one-time settlement of the
obligations of FCCBs for a total consideration of Rs. 100 crore as well as agreed for a need based
working capital loan to the appellant up to Rs. 20 crore. Therefore, the said agreement was for a total
loan of Rs. 120 crore with tenor/maturity of 5 years to be repaid with an interest @ 19% p.a.

(3)  The Appellant Company contented that given that interest rate of 19% was on a very high side. The
appellant and Phoenix agreed to revise the interest rate to 16% p.a. interest payable on a monthly
basis and 3% to be paid upfront at the time of assigning / first draw down of the loan;

(4)  Further, it was also agreed between Appellant company and Phoenix that equity shares would be
allotted to Phoenix in lieu of this 3% interest component;

(5)  In September 2018, Phoenix conveyed its final sanction of the loan in terms of the above terms;

(6)  In December 2018, Appellant company's board of directors approved issue of fresh equity shares of
the value in lieu of the 3% interest which comes to Rs. 9.16 crore on discounted value basis and
therefore 3,64,72,067 equity shares at a face value of Rs. 2.50 had to be issued;

(7)  In January 2019, the Appellant company submitted an application to BSE for in-principle approval of
the said issue and allotment. Various clarifications were sought by BSE which were replied to;

(8)  In February2019, in Appellant company's extraordinary general body meeting, a special resolution
was passed empowering the board of directors to issue the said shares;

(9)  In July 2019, the Appellant company submitted a representation to SEBI seeking in-principle
approval for the said issue and allotment;

(10)  In August 2019, a personal hearing was held before SEBI in which officials from BSE were also
present. In this meeting, SEBI endorsed the view taken by BSE officials and informed the Appellant
company that approval cannot be granted to proposed issue and allotment in terms of Regulation
169(1) of SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2018.

(11)  In August 2019, the Appellant company received an e-mail communication from BSE stating that if
as part of an agreement of liquidating a future obligation / liability if an issue and allotment is made
it shall be treated as for 'other than cash consideration'.

(12)  An appeal was filed by JCT Limited against BSE and SEBI where in the proposal to issue 3,64,72,067
equity shares to a lender on preferential basis was rejected.

Relevant provisions of the Companies Act:

The provisions of the Act are not discussed in detail in the SAT order. According to section 62(1)(c) of the Act, a
company can issue shares to any persons, if it is authorised by a special resolution, either for cash or for
consideration other than cash, if the price of such shares is determined by the valuation report and any other
conditions as may be prescribed. The two other relevant Rules for such issue are:

(i)  Companies (Prospectus and Allotment of Securities) Rules, 2014 and

(ii)  Companies (Share Capital and Debentures) Rules, 2014).

According to the Rules, the registered valuer shall submit a valuation report to the company giving justification
for the valuation. On the accounting aspect, the Rules provide that where preferential offer of shares is made
for a non-cash consideration, such non-cash consideration shall be treated in the following manner in
company's books of account: (i) where non-cash consideration takes form of a depreciable or amortizable asset,
it shall be carried to balance sheet in accordance with Accounting Standards; or (ii) where clause (i) is not
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applicable, it shall be expensed as provided in Accounting Standards. In the case of securities allotted as fully or
partly paid-up for consideration other than cash, there shall be attached to the eForm PAS – 3, a copy of the
contract, duly stamped, pursuant to which the securities have been allotted together with any contract of sale if
relating to a property or an asset, or a contract for services or other consideration. Where the said contract is
not reduced to writing, the company shall furnish along with the e-Form PAS-3 complete particulars of the
contract stamped with the same stamp duty as would have been payable if the contract had been reduced to
writing and those particulars shall be deemed to be an instrument within the meaning of the Indian Stamp Act,
1899, and the Registrar of Companies may, as a condition of filing the particulars, require that the stamp duty
payable thereon be adjudicated under section 31 of the Indian Stamp Act, 1899. The report of a registered valuer
in respect of valuation of the consideration shall also be attached along with the contract.

However, the confusion continues for issue of shares or securities for consideration other than cash – on
whether the said provisions are applicable to 'shares' or 'securities', as section 62 of the Act and the Rules made
thereunder refers to 'shares' and section 42 and Rules made there under refers to 'securities'. This issue remains
unanswered.

Interpretation by Department of Company Affairs ('DCA'):

The DCA had issued a Circular and stated that if consideration for allotment of shares is actual cash, then only
the allotment would be for cash. The DCA stated that 'cash' is actual money or instruments e.g. cheques which
are generally used and accepted as money. It was stated that if consideration for allotment is not flow of cash
but some other mode of payment e.g. cancellation of a genuine debt or outstanding bills, for goods sold and
delivered, marketable securities, time deposits in banks, then allotment cannot be treated as for cash. However,
DCA issued a clarification, re-examined the earlier Circular and stated that allotment of shares by a company to
a person in lieu of a genuine debt due is in compliance of the provisions of section 75(1) of Companies Act,
1956. The then DCA clarified that "the act of handing over cash to the allottee of shares by a company in
payment of the debt and the allottee in turn returning the same cash as payment for the shares allotted to him
is not necessary for treating the shares as having been allotted for cash. What is required is to ensure that the
genuine debt payable by a company is liquidated to the extent of the value of the shares."

Relevant provisions of SEBI Regulations:

Regulation 169of SEBI (ICDR) Regulations, 2018 relates to 'payment of consideration'. According to the said
Regulation, full consideration of specified securities (other than share warrants) shall be paid by the allottees at
the time of allotment of such specified securities except in case of shares issued for consideration other than
cash. However, in case of a preferential issue of specified securities pursuant to any resolution of stressed assets
under a framework specified by RBI or resolution plan approved by NCLT under IBC, 2016, the consideration
may be in terms of such scheme.

Analysis by SAT:

SAT opined that if as part of an agreement of liquidating a future obligation / liability if an issue and allotment
is made it shall be treated as for 'other than cash consideration'. SAT rejected the respondents' (i.e. BSE and
SEBI) contention that it has to be an existing debt obligation. SAT observed that "….. it is a very tight and
narrow interpretation, particularly, in the context of a beneficial economic legislation where some degree of
freedom of doing business is to be granted while interpreting provisions of such law in the absence any
allegation of violations, manipulations or other offences." SAT noted that Appellant Company was on the brink
of liquidation trying to pay up its past obligations to the financial institutions by availing a term-loan from an
ARC who for its own business considerations are ready to give such a term-loan though at an exorbitant rate of
interest at 19%. While noting that 19% was too high (which might again make the appellant company non-
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viable), SAT appreciated that Appellant Company had entered into an agreement with an ARC for a reduction
in the interest liability in terms of giving some shares of the same company, which the ARC was willing to
accept and for which NPV calculation was also agreed by parties. By NPV method, a potential liability of Rs.
21.55 crore was converted into Rs. 9.16 crore. SAT stated that "There are lots of genuine business decisions in
terms of this agreement. Even if it is possible to read such an interest adjustment for shares as for cash
consideration it is also possible to read the same futuristic NPV based considerations as not for cash. In such a
context of 'right versus right' and that too in the case of business decisions we need to read it with a positive
spirit for enabling business and genuine business decisions."SAT held that the said issue by Appellant Company
to issue and allot shares in lieu of 3% reduction in interest is clearly 'other than cash'. SAT observed that "These
words are clear, plain and unambiguous and needs no further interpretation and therefore use of any
additional words to give a purposeful meaning to the provision is not required especially when clarification
1&2, as quoted above, have been made.".

Conclusion:

It is important to note that SAT has considered Companies Act/SEBI Regulations as 'beneficial economic
legislation' under which some degree of freedom of doing business is to be granted, particularly when there is
absence of any allegation of violations, manipulations or other offences. SAT also noted that the financial
situation of the Appellant Company as it was on the brink of liquidation trying to pay up its past obligations to
the financial institutions by availing a term-loan from an ARC. By applying the Golden Rule of interpretation
of statutes, SAT concluded that the said issue by Appellant Company to issue and allot shares in lieu of 3%
reduction in interest is clearly 'other than cash'. SAT didn't comment on compliance of Regulation 169 of SEBI
(ICDR) Regulations, however, in my view, the company had complied with the same.
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