IDENTIFYING SIGNIFICANT BENEFICIAL OWNERS

Why lifting corporate veil may not be easy

SUDIPTD DEY

The Companies (Amendment) Bill. 2019, has
cast specific responsibility on companies to
identifysignificant beneficial owners (SBOs) as
part of measures tostrengthen the povernance
framework for businesses.

Whilethis is not a new provision —asimilar
provision was inciuded by the amendment to
theSBO Rules in Febmary 2019 — earlier there
were nocorresponding penalty provisions for
non-compliance. Also, the latest amendment
putstheonusonthe company totake
“necessary steps” foidentifiran SBO.

“Theobjectisveryciearthatanindividual
needs tobeidentified whoisthesignificant
beneficial owner of the company. The
companies should implement the Rulesin
spirit, and notonly inletter of law.” says Lalit
Kumar, partner, JSagar Assoclates:

Accordingto Sampath K Rajagopalan,
partner, entty complianceand governance, EY
India. the introduction of penalties on firms for
failure totake adequiate steps to identify their
SBOsand make then report underscoresthe
importance of this responsibility.

“Companies mustinitiate enquiries
wherever the facts are unclear or unknown,
review allsuch factsin detall and prudently
interpret the qualifying conditions before
concluding ontheir SBOs,” he says, Tests must
berunuptothelevel of ultimate shareholding
intheinvestment structure.

Howenwver, that is easiersaid than done. In

WHO IS AN SBO
Anindividual who alone, of
together, or through one or more
personsirust, rolds one or more of
the following rights! entitlements
in the reporting company:

u Directly or indirectly 109 of
theshares

wDirectly or indirecthy 10% cfthe
voting rignts

siherightto participatein10%of ¥
distributable gividends or any other
distribution during the financial
year, whetner directly or indirectly
= The right to exercise significant

influence or controf, in ainy manner
otherthan via direct-holdings alone

somecomplexshareholding pattern, a
‘company may not be aware of theshareholder's
sliareholding. “All thiswill Wtinsately give rise
tolitigation,” says Gaurav Pingle, a practising
company secretary,

Ifthe SBOdoes not provide the necessary
information or givesinadequate information,
thecompany could applytothe National
Comparny Law Tribunal (NCLT) for putting
restrictions conceming the ransfer of interest

and sispensionof rights attached totheshares;

Accordingtoexperts, there couldbe
implementation challengesinthe
identification of an SBO, defining indirect
shareholding’ ofan individual, and identifying
“majority staks",

Forinstance, "actingtogether™ isdefinedin
the Bill, but could be difficult to interpret and
apply. "Acting topether focuses on the intent
and theobjective oftwoor more personsto

control the company,” says Pingle. Experts
complainthe SBO rulesdonot provide fora
mechanism for identification ofan SBO,

Kumar pointsout that the conceptof
“significantinfluence” is notvery clear, "It says
anvenewho has the powerto participate in the
financial and operatine policy decision. The
conceptof participation is notclear because by
meere participating, itwould mean the persen
hasasignificant influence. This neads some
clarity,” he adds.

Arnav Diyal, partner, Trilégal, saysthereis
ambiguity around what constitutes "necessary
steps™. According tothe existing provisions, the
reportingcompany isalready obligated toissie
anoticetoaperson whom it believes is an SBO.

“Postthe amendment, if areporting
company is expected togoover and above these
requirements, then guidanceshould be
provided onthe actions expected to be
undertaken,” he adds. Experts say afew
definitions arecpen for interpretation as some
firms have complex shareholderstructures.

Under the amendment, for non-
compliance, the company, and every officerof
thecompany indefaultis punishable with afine
ofberween101akh and 50 lakh (continuing
failures attract an additional fine of#1 000 per
dayofdefault). The Bill also prescribes other
penalty provisions for the failureofan SBO o
make adeclaration with the reporting company.

However, experts note that the
commencement date of the penalty provision
hasnot been notified yet.



