PROPOSED TAKEOVER NORMS FOR UNLISTED COMPANIES

Majority vs minority shareholders:
Need for ahigh-wire balancing act

SUDIPTO DEY

The ministry of corporate affairs
(MCA)isin the process of coming out
with takeover norms for unlisted
companies. Legal experts explain
how the new rules may change the
playing field between majority and
minority shareholders.

Why is there a need for takeover
norms forunlisted companies?
These provisions existed in Section
395 of the Companies Act, 1956, and
alsounder Section 236 of the
Companies Act, 2013. However,
these were never notified in the
absence of rules or guidelines.
These normswetre for the benefit
of minority shareholders (lessthan
10 per cent) in cases where an
acquirer gets 90 per cent
shareholding in a company. Insuch
cases, minority shareholderswere
given an option to exit the company
according to a prescribed valuation.
The provision should benefit
minority shareholdersaslongas
thereis no compulsory acquisition of
shares of the minority, and the
minority is given an option whether
totender the shares or not, notes

Lalit Kumar, partnerin law firm.J
Sagar Associates.

According toSandeep Parekh,
managing partner, Finsec Law
Advisors, the takeover framework
envisaged forunlisted companies
would bedifferent fromthe
frameworkunder the Sebi takeover
regulations for listed companies.
“While the Sebi takeover regulations
seek to protect minority shareholder

rightsby providing exit rights if
controlling stakes are changed, the
unlisted proposal will bea means for
‘squeezing’ the minority
shareholders out of an unlisted
company,” hesays. Parekhisofthe
view that the norms would have to
carefully balance therights of the
majority with that of the minority.
Expertssaytherecentcorporate
governance lapsesin unlisted

companies seem tobeatrigger for
bringing inthe norms. “The
governmentwould be curiousto
know more about the changesinthe
ownership or management of
unlisted companies. The objective
would beto bring in transparency
and accountability,” says company
secretary Gaurav Pingle.

How will the norm change the
playing field between majority and
minority shareholders?
Expertssay the takeover norms
would bewith respecttothe
threshold, pricing, compliances,
disclosures, mannerof makingan
offer, etc. The government has
recently introduced several
compliance measures for unlisted
companies, including compulsory
dematerialisation of shares. Thereis
alsoa proposal tointroducea
quarterly reporting mechanism for
unlisted public companies.
Accordingto Parekh, the
proposal for takeover norms for
unlisted companies willneed tobe
donedelicately and with a lot of
expertise. Shriram Subramaniam,
managing director, InGovern
Research Services, agrees. “There

needs to beasmooth mechanism for
the exit of minority shareholders,
including the right to first refusal,
wherein if minority shareholders
wanttosell to any otherthird-party,
the first right is to the majority
shareholdertobuythesharesata
valuation that the third partyis
offering,” he says.

Expertsarealsowary of
information asymmetry between
majority and minority shareholders
inunlisted companies.
Subramaniam pointsout the
majority shareholder may have
accesstoinsiderinformation and use
itto buy the shares of the minority.

What could complicate the
matter furtheris that the Companies
Actand various Sebiregulations, do
not define unlisted companies.

How do otherjurisdictions handle
theseissues?

In mostjurisdictions, transactions
involving mergers and acquisitions
of unlisted companies are largely
governed by therespective company
law statutes and other ancillary laws,
such aslaws governing contracts,
competition, tax, labour,
environment, and foreign exchange.
“There are no specific takeover
codes/regulations governing M&A
transactions where unlisted entities
areconcerned, says AsthaPandey,
senior research fellow, Vidhi Center
for Research Policy. These
jurisdictions include the US, the UK,
Australia, Denmark, Finland, the
Netherlands, Sweden, and Japan.



